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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
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- Extensions of time may be available under the provisions of 37 CFR 1.1 36(a). In no event, however, may a reply be timely filed 
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2a)D This action is FINAL. 2b)^ This action is non-final. 
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4) K Claim(s) 1-24 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) S Claim(s) 1-24 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) ^ The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 17 May 2006 is/are: a)D accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 
Priority 

It is noted that this application appears to claim subject matter disclosed in prior 
Application No. PCT/US04/40244, filed 12/02/204 and Application No. 60/526241, filed 
12/02/2003. A reference to the prior application must be inserted as the first 
sentence(s) of the specification of this application or in an application data sheet (37 
CFR 1 .76), if applicant intends to rely on the filing date of the prior application under 35 
U.S.C. 119(e), 120, 121, or 365(c). See 37 CFR 1.78(a). For benefit claims under 35 
U.S.C. 120, 121, or 365(c), the reference must include the relationship (i.e., 
continuation, divisional, or continuation-in-part) of all nonprovisional applications. If the 
application is a utility or plant application filed under 35 U.S.C. 1 1 1(a) on or after 
November 29, 2000, the specific reference to the prior application must be submitted 
during the pendency of the application and within the later of four months from the 
actual filing date of the application or sixteen months from the filing date of the prior 
application. If the application is a utility or plant application which entered the national 
stage from an international application filed on or after November 29, 2000, after 
compliance with 35 U.S.C. 371, the specific reference must be submitted during the 
pendency of the application and within the later of four months from the date on which 
the national stage commenced under 35 U.S.C. 371(b) or (f) or sixteen months from the 
filing date of the prior application. See 37 CFR 1.78(a)(2)(ii) and (a)(5)(ii). This time 
period is not extendable and a failure to submit the reference required by 35 U.S.C. 
1 19(e) and/or 120, where applicable, within this time period is considered a waiver of 
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any benefit of such prior application(s) under 35 U.S.C. 1 19(e), 120, 121 and 365(c). A 
benefit claim filed after the required time period may be accepted if it is accompanied by 
a grantable petition to accept an unintentionally delayed benefit claim under 35 U.S.C. 
119(e), 120, 121 and 365(c). The petition must be accompanied by (1) the reference 
required by 35 U.S.C. 120 or 119(e) and 37 CFR 1.78(a)(2) or (a)(5) to the prior 
application (unless previously submitted), (2) a surcharge under 37 CFR 1.1 7(t), and (3) 
a statement that the entire delay between the date the claim was due under 37 CFR 
1 .78(a)(2) or (a)(5) and the date the claim was filed was unintentional. The Director 
may require additional information where there is a question whether the delay was 
unintentional. The petition should be addressed to: Mail Stop Petition, Commissioner 
for Patents, P.O. Box 1450, Alexandria, Virginia 22313-1450. 

If the reference to the prior application was previously submitted within the time 
period set forth in 37 CFR 1 .78(a), but not in the first sentence(s) of the specification or 
an application data sheet (ADS) as required by 37 CFR 1.78(a) (e.g., if the reference • 
was submitted in an oath or declaration or the application transmittal letter), and the 
information concerning the benefit claim was recognized by the Office as shown by its 
inclusion on the first filing receipt, the petition under 37 CFR 1.78(a) and the surcharge 
under 37 CFR 1.1 7(t) are not required. Applicant is still required to submit the reference 
in compliance with 37 CFR 1 .78(a) by filing an amendment to the first sentence(s) of the 
specification or an ADS. See MPEP § 201 . 1 1 . 
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Drawings 

The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(4) 
because reference characters "36" and "37" have both been used to designate slots. 
Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to 
the Office action to avoid abandonment of the application. Any amended replacement 
drawing sheet should include all of the figures appearing on the immediate prior version 
of the sheet, even if only one figure is being amended. Each drawing sheet submitted 
after the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If the changes are 
not accepted by the examiner, the applicant will be notified and informed of any required 
corrective action in the next Office action. The objection to the drawings will not be held 
in abeyance. 

Specification 

The disclosure is objected to because of the following informalities: 

On pages 5-9 of the disclosure, the transition between pages is unclear. It 
appears that the sentences between pages are not complete. 

Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3, 7, 16, and 20 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Boriani et al (U.S. Patent Number 615921 1) 

Boriani et al. discloses a spinal cage 10 with a rigid body 12 made of an inert 
material (Column 3, Line 34) and formed in an annular configuration (Figure 1). The 
body 12 has opposed upper 14 and lower 16 surfaces and an annular side wall 18 
extending between the surfaces. A plurality of ridges 24, 25 project outward from the 
upper 14 and lower 16 surfaces and the annular sidewall 18 has a plurality of spaced 
apertures 22. Ridges 24 run in an anterior/posterior direction and ridges 25 run in a 
medial/lateral direction making them angularly offset. A transverse 28 bisects the 
central opening 20, thus forming a pair of axially aligned openings, which can be packed 
with bone graft material (Column 4, Lines 1 1-13). 

Claims 16 and 22 rejected under 35 U.S.C. 102(b) as being anticipated by 
Brantigan (U.S. Patent No. 5192327). 

Brantigan discloses a spinal cage implant 30 made of rigid biologically 
acceptable and inactive materials (Column 4, Lines 1-5). The implant 30 has an 
annular body in the shape of an oval (Figure 6) with upper and lower surfaces 11c and 
an annular sidewall 31 extending therebetween. A plurality of raised ridges 12 are on 
the perimeter surface of upper and lower surfaces and a plurality of openings 13, 1 1e 
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on the annular sidewall 31 . A transverse wall 33 extends across the cage and defines 
two axially aligned openings for receiving bone graft material (Column 5, Lines 40-44). 

Claims 3-6, 8-10-19, 21, and 23 are rejected under 35 U.S.C. 102(e) as being 
anticipated by White et al. (U.S. Publication No. 2004/0073314). 

White et al. discloses a spinal cage assembly 400 made of a biologically inert 
material (Paragraph 53) in the shape of a rigid annular cage (Figure 15). With further 
reference to Figure 15, the cage has upper and lower surfaces extending about the 
perimeter of the cage and an annular sidewall extending therebetween. Traverse inner 
wall 424, 426 extends across the cage. Grooves 414, 415, 416 are formed on the 
perimeter surfaces that form raised projecting ridges and a plurality of openings 428, 
430, 431 are formed on the annular sidewall. A pair of axially aligned openings 41 8, 
420 extend through the cage 400 that can be packed with bone growth material 
(Paragraph 92). With regard to a plurality of indexing members on the perimeter 
surfaces of the cage, it is considered that the surfaces of transverse wall 424 and 
sidewall 406 define a surface which aperture 418 extends through creating an indexing 
member on a surface substantially on the perimeter of the cage. The same is 
considered for transverse wall 426, sidewall 408, and aperture 420. The indexing 
members cooperate with indexing members in the form of pins 316-319 on the spacing 
element 310. Spacing element 310 axially aligning and securing cage assembly 400 to 
an identical second cage assembly 401 (Figure 13). The spacing element has an 
annular configuration (Figure 13) and a transverse portion with resilient attachment 
members 320, 321 on opposite ends of the spacer that resist axial movement when 
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secured to the cage assemblies (Paragraph 89). Furthermore, it is considered that the 
cage assemblies and spacing element form a substantially half-moon shape or kidney 
shape (Figures 13-21). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 11 is rejected under 35 U.S.C. 103(a) as being unpatentable over White et 
al. (U.S. Publication No. 2004/0073314). 

White et al. discloses the claimed invention except for a pair of resilient members 
on opposite sides of the spacer element. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to construct the device of 
White et al with a pair of resilient members on opposite sides of the spacer element, 
since it has been held that mere duplication of the essential working parts of a device 
involves only routine skill in the art. St Regis Paper Co. v. Bemis Co., 193 USPQ 8. 

Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over White et 
al. (U.S. Publication No. 2004/0073314) in view of Brantigan (U.S. Patent No. 5192327). 

White et al. disclose the invention as claimed except for the cage assembly 
having an oval configuration. Brantigan teaches a spinal cage assembly with an oval 
shape to conform with the general outline perimeter of the vertebrae (Column 2, Lines 
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1-4). It would have been obvious to one skilled in the art at the time the invention was 
made to construct the device of White et al. with an oval shape in view of Brantigan so 
that the device would have a shape that conforms to the general outline perimeter of the 
vertebrae. 

Conclusion 

Any inquiry concerning this communication from the examiner should be directed 
to Andrew Yang whose telephone number is 571-272-3472. The examiner can normally 
be reached Monday-Friday 7:30 am - 5:00 pm EST. 

If attempts to reach the examiner by telephone are unsuccessful the examiner's 
supervisor, Eduardo Robert can be reached at 571-272-4719. The fax number for the 
organization where this application is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private Pair only. For More 
information about the PAIR system, see http://pair-direct.usDto.gov . Should you have 
questions on access to the Private PAIR system, contact Electronic Business Center 
(EBC) at 866-217-9197 (toll free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786- 
9199 (USA OR CANADA) or 571-272-1000. 

4/14/2007 y^£\ BEBT 


